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Def endant - Appel l ant Philip G aybeard, aka G aybeard,?
appeal s the May 14, 1999 judgnent of the District Court of the

Third Crcuit convicting himof harassnment, in violation of

! The surnane of Defendant-Appellant is spelled “Graybeard” in sonme

filings and “Greybeard” in others. His own attorneys utilize the former at tinmes
and the latter at other tinmes, apparently willy-nilly. To sinplify matters in
this opinion, and for want of any information in the record about what Defendant -
Appel | ant regards as the correct spelling, we will adopt the “Graybeard” spelling
used in the conplaint.
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Hawai ‘i Revised Statutes (HRS) § 711-1106(1)(b),? and sentenci ng
himto performtwo hundred hours of comrunity service and to pay
twenty-five dollars to the Crimnal Injury Conpensation Fund.
Because the court did not engage G aybeard in the so-called
Tachi bana® col |l oquy or obtain on the record his waiver of his
constitutional right to testify at trial, we vacate the judgnent

and remand for a new trial.

Jurisdictional Issues.

Graybeard’ s Notice of Appeal, filed in the Puna
division of the District Court of the Third Crcuit on May 14,
1999, at 11:00 a.m, appealed from “the Judgnent and Sentence,
entered on April 19, 1999 by Judge . . . and recorded on the
Court Cal endar on that sane date.” |In its caption, the notice of
appeal referenced “Report No. F-49767/PN[,]” the nane of the
judge and an April 19, 1999 trial date.

The record on appeal, which contains the original court

2 Hawai i Revised Statutes § 711-1106(1)(b) (Supp. 1999) provides, in
pertinent part, that “[a] person commits the offense of harassment if, with
intent to harass, annoy, or alarm another person, that person . . . [i]nsults
taunts, or chall enges another person in a manner |ikely to provoke an i mediate
viol ent response or that would cause the other person to reasonably believe that
the actor intends to cause bodily injury to the recipient or another or damage to
the property of the recipient or another[.]”

3 Tachi bana v. State, 79 Hawai‘ 226, 900 P.2d 1293 (1995).
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file, does not contain a “Court Cal endar” nor any record of a
“Judgnent and Sentence” recorded thereon.

VWhat the original court file does contain, however, is
a Judgnment filed in the Puna Division of the District Court of
the Third Crcuit on May 14, 1999, at 12:26 p.m

The filed judgnment is a one-page, preprinted court
form Inits caption, the name of the division and the names of
the parties are typed into the appropriate spaces provided. The
nunber “F-49767" is typed into the space provided for “CRI M NAL
NO.” The nunber “711-1106" is typed into the internediary space

provi ded by the phrase, “Violation of Section Hawai i

Revi sed Statutes, as anended[.]” The word “HARASSMENT” is typed
into the space situate above the word “Ofense[.]”

Then, under the title “JUDGVENT” is the follow ng body
of the docunent, with the italics supplied indicating the
portions typed into spaces provided by the preprinted form “I
HEREBY CERTI FY that on the 19th day of April , 1999, in the
above entitled cause, the District Judge of the above entitled
court sentenced the above-named defendant as follows: 200 hours

community service work, Criminal Injury Compensation Fund

$25.00[.]" The formis dated May 14, 1999, signed by the clerk



of the court and enbossed with the court seal.

Nei t her party raises any jurisdictional issues in this
appeal. An appellate court has, however, an independent
obligation to ensure jurisdiction over each case and to dism ss
t he appeal sua sponte if a jurisdictional defect exists. Bacon
v. Karlin, 68 Haw. 648, 650, 727 P.2d 1127, 1129 (1986).

“The right of appeal is had only when granted by

constitutional or statutory provision.” Security Pacific Mrtgqg.

Corp. v. Mller, 71 Haw. 65, 68, 783 P.2d 855, 857 (1989)

(citation omtted).

HRS § 641-12 (1993) provides that “[a] ppeal s upon the
record shall be allowed fromall final decisions and final
judgments of district courts in all crimnal matters. Such
appeal s may be made to the suprene court, subject to chapter 602
whenever the party appealing shall file notice of the party’s
appeal within thirty days, or such other tinme as nmay be provided
by the rules of the court.”

Hawai ‘i Rul es of Appellate Procedure (HRAP) Rul e 4(b)
(1999) provides, in part, that “[i]n a crimnal case, whether the
appeal is one of right or is an interlocutory appeal, the notice

of appeal by a defendant shall be filed in the circuit or



district court within 30 days after the entry of the judgnent or
order appealed from” An appellant’s failure to file a tinely
notice of appeal is a jurisdictional defect which cannot be
wai ved by the parties or disregarded by the court in the exercise
of its discretion. Bacon, 68 Haw. at 650, 727 P.2d at 1129.

HRAP Rul e 3(c) (1999) provides, in pertinent part, that
“[t]he notice of appeal . . . shall designate the judgnent, order
or part thereof appealed from”

Wth respect to jurisdiction, we first observe that

Graybeard’s notice of appeal designated an apparently nonexi stent

j udgnent .

The designation requirenent is not, however,
jurisdictional. “Professor More states that ‘a mstake in
designating the judgnment . . . should not result in loss of the

appeal as long as the intention to appeal froma specific
judgnment can be fairly inferred fromthe notice and the appellee

is not msled by the mstake.”” Cty & County v. Mdkiff, 57

Haw. 273, 275-76, 554 P.2d 233, 235 (1976) (citation omtted).
It can be fairly inferred from G aybeard s notice of
appeal that he is appealing fromthe only extant judgnment in
crimnal nunber F-49767, which is the judgnment filed May 14,
1999. The State was not in any wise nmsled by the incorrect
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designation. On appeal, it argues in all respects as if
Graybeard had designated the filed judgnent.

W& next observe that Graybeard’s notice of appeal was
filed on the sane day but before the judgnent filed by the court.
This irregularity is also not fatal. HRAP Rule 4(b) (1999)
provides, in relevant part, that with respect to an appeal by a
defendant in a crimnal case, “[a] notice of appeal filed after
t he announcenment of a decision, sentence or order but before
entry of the judgnment or order shall be treated as filed after
such entry and on the day thereof. . . . A judgnent or order is
entered within the neaning of this subdivision when it is filed

with the clerk of the court.” See, e.d., Gattafiori v. State,

79 Hawai i 10, 13, 897 P.2d 937, 940 (1995)(“pursuant to HRAP
Rul e 4(b), an appeal . . . nust either be filed within thirty
days after the entry of the order . . . or, in the alternative,
after the announcenent but before the entry of the order”).

As wll be detailed below, the court announced
Graybeard’s conviction and sentence at the concl usi on of
Graybeard’s bench trial on April 19, 1999. The judgnent was
filed May 14, 1999, at 12:26 p.m Gaybeard’ s notice of appeal
was filed the sane day, but earlier at 11:00 a.m The foregoing
authorities deemthe notice of appeal to be filed the sane day as
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and after the judgnent. By the sane token, the notice of appeal
was timely. HRS § 641-12; HRAP Rul e 4(b).

Graybeard’s counsel may have drafted and filed the
noti ce of appeal as he did because of certain assunptions gl eaned
from Hawai i Rul es of Penal Procedure (HRPP) Rule 32(c)(2)
(1999), which specifies that “[t]he notation of the judgnment by
the clerk on the calendar constitutes the entry of the judgnent.”

See also State v. Nishi, 9 Haw. App. 516, 526, 852 P.2d 476, 481

(1993) (“[wWhile a circuit court judgnent generally is a one-page
docunent, a district court judgnment consists of the clerk’s
notation on the court’s daily cal endar contai ni ng numerous
cases”) (citing HRPP Rule 32(c)(2)).

Wi ch begs, however, the further question whether
appealing fromthe filed judgnment, which is not in the form
speci fied by HRPP Rule 32(c)(2), constituted a jurisdictional
defect. Though we view as jurisdictionally insignificant the
i ncorrect designation of the judgnent in the notice of appeal,

t he divagation of the formof the judgnent fromthat specified in
the rule raises the threshold question whether an appeal abl e

final judgnent was at all entered in this case. See, e.q., State

v. Bulgo, 45 Haw. 501, 502-4, 370 P.2d 480, 481-82 (1962) (no

appellate jurisdiction over State’s appeal froman oral order of
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the circuit court dismssing crimnal indictments because the
oral order was not a docunent in witing and thus, under court
rul es then existing, was not an appeal abl e judgnment or order;
note that in the case of an appeal by the State in a crim nal
case, the court rules then did not provide that an appeal filed
bet ween court announcenent and filing of judgnment is deenmed filed
on the sane day and after the filing of the judgnent?).

We do not believe we have an anal ogue of the Bul go
situation in this case. HRPP Rule 32(c)(2) (1999) provides:

A judgnent of conviction in the district

court shall set forth the disposition of

proceedi ngs and the sane shall be entered on

the record of the court. The notation of the

j udgnment by the clerk on the cal endar

constitutes the entry of the judgment.

The subsection does not expressly Iimt the nmethod of
entry of judgnent in the district court to the court clerk’s
notation on the court calendar. It should not inply such a

[imtation either, because excluding the nmethod of entry of

judgnment utilized in this case al so excludes the potential for

4 Hawai ‘i Rul es of Appellate Procedure (HRAP) Rule 4(b)(4) (2000),
promul gated by anmendment filed on Decenber 6, 1999 and effective January 1, 2000
provides that in crimnal cases, “[a] notice of appeal filed after the

announcenent of a decision, or order but before entry of the judgment or order
shal |l be deened to have been filed on the date such judgnent or order is
entered.” Unlike earlier versions of HRAP Rule 4(b), this provision applies not
only to the notice of appeal by a defendant in a crimnal case, but to the notice
of appeal by the State in a crim nal case
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nore detail and clarity in the exposition of the judgnent.

The sinple expedient permtted by HRPP Rule 32(c)(2)
subserves, we surm se, the goal of efficiency in a court that
carries a nultitude of cases. W can conceive of no good reason,
however, for investing it as the sole and exclusive nethod of
entering judgnent in the district court. Efficiency need not and
shoul d not be purchased at the expense of other virtues, such as
expository range.

HRAP Rul e 4(b) (1999), noreover, appears to sanction
the kind of judgment filed in this case. That rule provides that
the notice of appeal by a defendant in a crimnal case “shall be
filed inthe . . . district . . . court within 30 days after the
entry of the judgnent or order appealed from” The rule further
provides that “[a] judgnment or order is entered within the
meani ng of this subsection when it is filed with the clerk of the
court.” The district court calendars, to the extent that they
are filed at all, are not filed in any manner that is usually

understood as “filing.” The judgnent in this case was.?®

3 In light of the continuing conflict between HRAP Rule 4(b) (2000)
and Hawai ‘i Rul es of Penal Procedure (HRPP) Rule 32(c)(2) (2000), we strongly
recomrend that HRPP Rule 32(c)(2) be amended to expressly recogni ze a separate,
filed judgment as the entry of judgment in the district courts, either as an
alternative to the clerk’s notation of the judgnent on the court cal endar or as
the sol e and exclusive method of entry of judgnment. W prefer the latter because
of the greater detail and clarity afforded by a separate judgnent and the virtues

(continued...)
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We believe, therefore, that the formof the judgnent in
this case raises no jurisdictional concerns.

We discern in the substance of the judgnment one final
jurisdictional issue. The judgnent details the sentence neted
out to Graybeard, and the crimnal offense involved, but nowhere
expressly states that G aybeard was convicted of the offense.

Though it has been held that an appeal abl e judgnent is
one consisting of both a conviction and a sentence, State V.
Ferreira, 54 Haw. 485, 486-88, 510 P.2d 88, 89 (1973), that
hol ding and the court rule that actuated it applied to appeal s
fromthe circuit court.

The court rule relied upon by the suprene court in
Ferreira, now HRPP Rule 32(c)(1) (1999), provides that “[a]

j udgnment of conviction in the circuit court shall set forth the
pl ea, the verdict or findings, and the adjudication and
sentence.” However, its counterpart applicable to the district
court, HRPP Rule 32(c)(2) (1999), provides only that “[a]

j udgnment of conviction in the district court shall set forth the

5(...continued)
of consistency anong the circuits. The practical problens posed by requiring the
filing of a separate judgnment in each case on a crowded district court cal endar
may be alleviated by expedients already in place in other courts; for exanple,
t he choose-and-check-the-box orders now enployed in the famly court of the first
circuit.
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di sposition of the proceedings and the sane shall be entered on

the record of the court.” W deemthe difference significant.

The judgnent in this case set forth the crimnal
of fense and the sentence. The only inference possible is that
Graybeard was convicted of the of fense and sentenced for the
of fense. W do not discern any jurisdictional defect in the
judgnment’s | ack of an expression of conviction.

Wth respect to the jurisdictional issues we have
raised relating to HRPP Rule 32(c), it should be renenbered as a
general matter that “Rule 32(c) is a rule of procedure and not of
substance. Its primary purpose is to fix the tine for appeal.”

State v. Akana, 68 Haw. 164, 166, 706 P.2d 1300, 1303 (1985)

(hol ding that HRPP Rule 32(c)(1) is inapplicable to the issue
whet her a defendant’s probation can be revoked for a felony of
whi ch the defendant was convicted but for which he was not
sent enced).

In any event, our appellate courts have ignored fornmal
jurisdictional defects that are due to the derelictions of a

crimnal defendant’s attorney. State v. Knight, 80 Hawai‘ 318,

323-24, 909 P.2d 1133, 1138-39 (1996) (“[appellant], as a
crimnal defendant, is entitled, on his first appeal, to
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effective counsel who nmay not deprive himof his appeal by

failure to conply with procedural rules”); State v. Ahlo, 79

Hawai ‘i 385, 391-92, 903 P.2d 690, 696-97 (App. 1995) (where
crimnal defendant’s attorney filed his notice of appeal eighteen
days |l ate, dismssing his appeal for lack of jurisdiction “would

| ead to harsh and unjust results[,]” so we heard the appeal “in

the interest of justice”). See also Gattafiori, 79 Hawai‘ at

13-14, 897 P.2d at 940-41.

Qur indul gence should apply a fortiori in a case |ike
this, where the jurisdictional issues originated fromirregular
court practice and defense counsel’s apparent assunption that the
court would adhere to its own rules.

We conclude, finally, that we have jurisdiction to hear

this case

Background.

At the April 19, 1999 bench trial, the State’'s first
Wi t ness was the conpl aining witness, Jose Martinez (Martinez).
He testified about the events of January 17, 1998.

During the afternoon of that day, Martinez and his wife
wer e pi cking beans on his organic bean farmin the Kal apana

Seavi ew Estates. The order for forty pounds of beans had kept
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t hem pi cking for five hours.

As Martinez returned to the front part of his farmfrom
the back part where he and his w fe had been picking the beans,
he noticed that the chickens belonging to his neighbor, Lorienne
West (West), were “again” in his yard pulling out his “sprouts.”
They were “going down the line systematically, pulling out the
shoots and eating the succul ent kernel.”

Martinez spent either two-and-a-half or
t hree-and-a-half hours trying to catch the chickens. After a
| ong “struggle,” he succeeded in apprehending them He put the
chickens in one of his dive bags and called the Humane Soci ety
for instructions about what to do with them

Martinez noved his car onto the street and was | oadi ng
it up wwth the beans for delivery and the chickens for disposal
when he heard a bicycle “ride up right behind” him In
Martinez’s words, “I turned around and he [ Graybeard, Wst's
handyman and friend] had gotten the drop on ne[.]” Martinez told
Graybeard that he was di sposing of the chickens because “you were
negligent and you | et them| oose.”

Martinez testified that G aybeard “noved his bike
towards ne, and | took one step towards him and he said if you
touch ne, you' re dead nmeat. And then | realize there was no nore
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communi cati on whatsoever. So at this point, he starts scream ng
at the top of his lungs: Jose David Martinez is a chicken thief.
Jose David Martinez. Help. Help. Help. And then | realize
that | needed to call the police.”

Marti nez descri bed Graybeard’ s deneanor, the
description here verbatim “The one part where he said that I
was dead neat, he said it in a — all the other ranting and
screanming were at the top of his lung. But when he told ne that
you' re dead neat, he told ne in a very calm collective manner
as if one person speaking to another with — with just -— there’s

— there’'s no confusion there. | understood his threat.”

Martinez tel ephoned the police and told an officer what
had happened. Martinez nentioned to the officer that it was the
second time Graybeard had threatened his life. According to
Martinez, the officer remarked that “this situation has been
going on for so long that I'mtired of it. |’mgonna cone down
and look into it.”

When Martinez went into his house to tel ephone the
police, Graybeard returned to West’'s property. Martinez
testified that G aybeard then continued his “ranting” for “quite
a while. [1'd say 10 mnutes[,]” nmaking a racket that attracted
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several other neighbors. According to Martinez, G aybeard ranted
“It]hat | was evil; that | was a chicken thief; that I was a
fool; and other things of the sane nature.” Martinez denied
provoki ng or threatening G aybeard.

During his cross-exam nation of Martinez, G aybeard
established that the gate in the fence surrounding the farm was
open during the incident. Hi s offer of proof in response to the
court’s query regarding the rel evance of the testinony insinuated
that Martinez had created the enticenent in hopes of provoking an
i nci dent.

G aybeard also elicited Martinez’ s adm ssion that his
initial inpulse during the incident was to defend hinself. As
Martinez related it, “ny first reaction was to put ny dudes up to

protect nyself. And then | realized that is not the answer.”

Martinez would not admt, however, that the harangue was pronpted
by an attenpt on his part to hit G aybeard

The State next called the police officer who took
Martinez's call, Oficer Geg Yamada (O ficer Yamada). O ficer
Yamada testified that he could hear soneone yelling in the
background as he spoke with Martinez on the tel ephone. O ficer
Yamada noted that during his investigation at the scene of the
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i ncident, Graybeard was very upset and angry at being considered
a suspect in the investigation. Oficer Yamada said G aybeard
was so upset he was “physically distressed.”

On cross-exam nation, Oficer Yamada testified that
t here may have been anot her tel ephone conplaint nmade to himthat
day before the one from Martinez. He renmenbered there was a
conpl aint from Wst about her chickens being stolen.

At this point, the State rested. Gaybeard then
tendered a notion for judgnent of acquittal. Wthout taking or
inviting response fromthe State, the court immedi ately ruled as
follows: “Denied.”

In his case, G aybeard offered the testinony of Natalie
Cahi ||l - Achee (Cahill-Achee), a neighbor who w tnessed the
altercation. She testified that both nen were yelling, but that
Graybeard was pleading with Martinez to spare the chickens while
Martinez was taunting and tormenting himabout killing and eating
them She described G aybeard’ s deneanor as distraught,
Martinez’ s deneanor as swaggering and provocative. She said that
Martinez “l eaped at M. G [a]ybeard, and M. G[a]ybeard was
hol ding his bicycle and |Ii ke | eaned back, and M. G [a]ybeard was
saying go on, hit nme, hit ne. Then you hit ne and you' re dead
neat.” She did not, however, see Martinez attenpt to hit
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G aybeard.

Graybeard next called West to testify on his behal f.
West said she was on her property that norning and saw Marti nez
“chumm ng ny chickens with bird seeds over to his place.”
Ther eupon the court sustained an objection on the basis that the
testinmony was irrelevant and | acked foundation as to how West
could divine Martinez’s notive. This bit of testinony was
apparently all that Graybeard had wanted from Wst, because he
rested i mMedi ately after the court sustained the objection.
Graybeard’ s attorney then stated that her testinony was offered
“for the purpose of inpeaching what M. Martinez had said.” Wen
the court excused West fromthe w tness stand, she protested,
“Judge . . . , there’'s so nmuch that | did see though.”

Graybeard did not testify at the trial

The State submtted on the evidence and nade no
argunent. G aybeard’ s counsel argued briefly that Martinez
provoked the incident and that G aybeard | acked the intent to
harass him

The court then invited Wst, Cahill-Achee and Martinez
back into the courtroom and proceeded to render its guilty
verdi ct and sentence, the |ong course of which was peppered with
interjected protestations from G aybeard, Wst and Cahill - Achee.
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Aside fromdelivering the verdict and passing sentence, it
appears the court was engaging the interlocutors in a colloquy in
a quixotic attenpt to convince themto end all the bad bl ood no
matter who was at fault. The interlocutors would have none of
it, and roundly condemmed Martinez as an inveterate and
unr egenerate agent provocateur

The court found Graybeard guilty of harassnment in
vi ol ati on of Hawai‘i Revised Statutes (HRS) § 711-1106(1)(b) and
sentenced himto performtwo hundred hours of community service
and to pay twenty-five dollars to the Crimnal Injury
Conmpensat i on Fund.

There is no indication in the record that the court at
any tinme engaged Gaybeard in the so-called Tachi bana col |l oquy or

obtai ned his waiver of his constitutional right to testify.

The Charge and the Harassment Statute.

The conpl ai nt charged G aybeard as foll ows:

On or about the 17th day of January,
1998, in Puna, County and State of Hawaii,
PHI LI P GRAYBEARD aka GRAYBEARD, w th intent
to harass, annoy, or alarm JOSE MARTI NEZ, did
insult, taunt, or challenge JOSE MARTINEZ in
a manner likely to provoke an i medi ate
vi ol ent response or which would cause JOSE
MARTI NEZ to reasonably believe that PH LIP
GRAYBEARD aka GRAYBEARD i ntended to cause
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perti nent

bodily injury to JOSE MARTI NEZ or anot her, or
damage to the property of JOSE MARTI NEZ or
anot her, thereby commtting the offense of
Harassment, in violation of Section
711-1106(1)(b), Hawaii Revised Statutes, as
anended.

HRS § 711-1106(1)(b) (Supp. 1999) provides, in
part, as follows:

A person commts the offense of harassnent

if, with intent to harass, annoy, or alarm
anot her person, that person . . . [i]nsults,
taunts, or chall enges another person in a
manner |ikely to provoke an i nmedi ate vi ol ent
response or that woul d cause the other person
to reasonably believe that the actor intends
to cause bodily injury to the recipient or
anot her or damage to the property of the

reci pient or another|.]

Questions Presented on Appeal.

Graybeard presents the followi ng four issues on appeal.

First, Gaybeard contends that the court violated his

constitutional rights to confrontation and to present a conplete

def ense when it excluded evidence of provocation by Mrtinez.

Specifically, G aybeard conplains of the court’s refusal to

permt evidence which would have shown that Martinez deliberately

left the gate in his fence open to attract the chickens onto his

property in hopes of provoking an incident. G aybeard avers that

this evidence shoul d have been admitted to i npeach Martinez’s
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credibility. He further asserts that such evidence woul d have
established that he was provoked by Martinez and hence | acked the
intent to harass, annoy, or alarm Martinez.

Second, Graybeard contends there was insufficient
evi dence to convict himbecause there was insufficient evidence
to prove that he intended to harass, annoy, or alarm Martinez in
a manner likely to provoke a violent response.

Third, Graybeard argues that the court erred in failing
to engage himin a Tachi bana coll oquy and in not obtaining his
wai ver of his constitutional right to testify.

Fourth, Graybeard contends the court erred when it
engaged G aybeard and his witnesses in an extended col |l oquy while
rendering its verdict and sentence. Gaybeard argues that in
lecturing its interlocutors, the court betrayed a bi as agai nst
hi m whi ch violated his due process right to a fair trial.
Graybeard al so asserts that in eliciting his unsworn statenents
during the colloquy, the court violated his right agai nst
self-incrimnation. Gaybeard further contends that the court
violated his right to counsel when it circunmvented direct
exam nation by his attorney and instead elicited unsworn
testinmony fromhimand his witnesses during the coll oquy.

Finally, Gaybeard avers that the court’s colloquy with himand
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his witnesses violated a nunber of statutory rules governing

proper trial procedures.

Discussion.

Wt hout question, the court violated G aybeard’ s
constitutional right to testify when it failed to advi se him of
his right to testify and obtain his waiver of that right on the
record.

In Tachi bana v. State, 79 Hawai‘i 226, 900 P.2d 1293

(1995), the Hawai‘i Suprene Court held that “in order to protect
the right to testify under the Hawai‘ Constitution, trial courts
nmust advi se crimnal defendants of their right to testify and
must obtain an on-the-record waiver of that right in every case
in which the defendant does not testify.” 1d. at 236, 900 P.2d
at 1303 (footnotes omtted).

The nere absence of such a colloquy constitutes a
violation of a crimnal defendant’s right to testify. 1d. at
237-38, 900 P.2d at 1304-5 (“[i]f our holding in this case were
to apply retrospectively, we would be conpelled to affirmthe
circuit court’s conclusion that Tachibana s right to testify was
vi ol ated based solely on the lack of such a colloquy”).

Hence the only issue remaining is whether Gaybeard’ s
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conviction and sentence nust be vacated. |In considering that

i ssue, the question is whether the court’s failure to conduct a
Tachi bana col |l oquy was harnl ess beyond a reasonabl e doubt. |[d.
at 240, 900 P.2d at 1307 (“[o]nce a violation of the
constitutional right to testify is established, the conviction
nmust be vacated unless the State can prove that the violation was
harm ess beyond a reasonabl e doubt”)(citations omtted).

In other words, “the question is ‘whether there is a
reasonabl e possibility that error may have contributed to
conviction.” ‘If thereis . . . a reasonable possibility . . .,
then the error is not harm ess beyond a reasonabl e doubt, and the
j udgnment of conviction on which it may have been based nust be

set aside.’” State v. Akahi, 92 Hawai‘« 148, 150-51, 988 P. 2d

667, 669-70 (App. 1999) (citations omtted).

In this appeal, the State concedes there was a
Tachi bana viol ation, but argues that the conviction and sentence
shoul d be sal vaged because the substance of G aybeard s putative
testinmony was supplied by the two witnesses he called on his
behal f, Cahill-Achee and West, and hence the error was harnl ess
beyond a reasonabl e doubt.

W cannot agree with the State.

First, as a matter of clarity, the court sustained an
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objection to the relevant part of West’'s testinony, so there was
really only one witness on behalf of G aybeard at trial.

Second, although G aybeard nmade certain pertinent but
unsworn coments during the court’s feckless attenpt to adnoni sh
himand his witnesses as it pronounced its verdict and sentence,
there is nothing in the record to indicate what his testinony

woul d have been, under oath at trial. See State v. Silva, 78

Hawai i 115, 126, 890 P.2d 702, 713 (App. 1995).

Finally, where the decisive issue in a case is
credibility, but at trial an eyew tness extensively contradicts
the State’s witnesses and supports the defendant’s defenses, a
reasonabl e possibility still remains that a violation of the

defendant’s right to testify contributed to conviction. Akahi

92 Hawai ‘i at 159-60, 988 P.2d at 678-79. As we held in Akahi, a
case involving a Tachi bana viol ati on,

[i]n this case, the decisive issue was
credibility. As noted by counsel for

[ co-defendant] Grace [Akahi] in closing
argunent, the jury had to deci de between “the
police version of what occurred up at the
land . . . versus Grace Akahi’'s version of
what occurred at the land[.]” W concl ude
that it cannot be said beyond a reasonable
doubt that, if [defendant Janmes Kinb] Akahi’s
and/ or [co-defendant] Kaahanui’s voices had
been added to G ace’s version of what
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occurred at the land, the jury’ s decision
woul d not have been different.

Id. at 160, 988 P.2d at 679.

In this case, Martinez s testinony tended to establish
that Graybeard’s conduct and demeanor during the incident were
bi zarre, threatening and provocative. On the other hand,
Cahi |l | - Achee’ s testinony suggested that Martinez was the agent
provocateur, Ssupporting G aybeard’' s sol e defense that he was
merely reacting to the provocation and thus did not intend to
harass, annoy or alarm Martinez. The decisive issue in this case
was, therefore, credibility. Cahill-Achee extensively
contradicted the State’s version of the incident and in doing so
supported Graybeard’ s defense.

As in Akahi, we conclude that it cannot be said beyond
a reasonabl e doubt that if Gaybeard' s testinony had been added
to Cahill-Achee's version of the incident, the verdict would not
have been different. There was, therefore, a reasonable
possibility that the Tachi bana violation in this case contributed
to Gaybeard s conviction. By the sane token, it was not
harm ess beyond a reasonabl e doubt and his conviction and
sentence nmust be vacat ed.

G ven the foregoing disposition of this case, we need
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not pass upon the remaining i ssues G aybeard presents in this
appeal, save one. “[(C]hallenges to the sufficiency of the

evi dence nust al ways be decided on appeal.” State v. Ml ufau, 80

Hawai i 126, 132, 906 P.2d 612, 618 (1995).

On appeal, the test for a claimof

i nsufficient evidence is whether, view ng the
evidence in the light nost favorable to the
State, there is substantial evidence to
support the conclusion of the trier of fact.
State v. Ildefonso, 72 Haw. 573, 576, 827
P.2d 648, 651 (1992); State v. Tamura, 63
Haw. 636, 637, 633 P.2d 1115, 1117 (1981).
"It matters not if a conviction under the
evi dence as so considered m ght be deened to
be agai nst the weight of the evidence so |ong
as there is substantial evidence tending to
support the requisite findings for the

conviction.’" Ildefonso, 72 Haw. at 576-77,
827 P.2d at 651 (quoting Tamura, 63 Haw. at
637, 633 P.2d at 1117). “‘ Substanti al
evidence’ . . . is credible evidence which is

of sufficient quality and probative value to
enabl e a man of reasonable caution to reach a
conclusion." See id. 72 Haw. at 577, 827
P.2d at 651 (quoting State v. Naeole, 62 Haw.
563, 565, 617 P.2d 820, 823 (1980)).

State v. Matias, 74 Haw. 197, 207, 840 P.2d 374, 379 (1992).

“Furthernore, ‘it is well-settled that an appellate court wll

not pass upon issues dependent upon the credibility of w tnesses

and the weight of the evidence[.]’” Tachibana, 79 Hawai ‘i at

239, 900 P.2d at 1306 (citation omtted).
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Wth respect to the sufficiency of the evidence in this
case, G aybeard confines his focus to the mens rea el enent of the
of fense. He contends there was insufficient evidence at trial
that he acted with the intent to harass, annoy or alarm Marti nez.

In support of this contention, he first argues that the

conditional nature of Graybeard s statenent during the incident

(“iLf _you touch nme, you're dead neat”) denonstrated that his
intent was to react defensively to a hostile situation, and
not hing nore. As support for his characterization of the
situation as hostile, Gaybeard cites Cahill-Achee s testinony
that Martinez approached himin a taunting, overbearing and
provocative manner, and | eaped at him

Implicit in and necessary to this first argunment is the
proposition that the court erred in believing Martinez’' s
testinmony and in not believing Cahill-Achee's testinony. As
previ ously noted, however, we will not pass upon issues dependent
upon the credibility of the witnesses or the weight of the
evi dence.

G aybeard al so argues that his “threat” against
Martinez was justified in defense of property (the chickens) and

therefore not crimnal, citing HRS § 703-306 and HRS § 703-308.
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Graybeard argues that “he was sinply attenpting to stop M.
Martinez fromtaking Ms. West’s chickens.”

We do not believe that the statenment, “If you touch ne,
you' re dead neat[,]” allegedly made in order to prevent a theft
of chickens, was “imredi ately necessary” to that end, as required
by both HRS § 703-306(1) (1993) and HRS § 703-308(1) (1993).

Nor do we believe that his other actions during the
i ncident constituted “force” made justifiable by the provisions
of HRS chapter 703 governing defense of property. “‘Force’ neans
any bodily inpact, restraint, or confinenment, or the threat

thereof.” HRS § 703-300 (1993). See also HRS § 703-306(1); HRS

§ 703-308(1). That chapter sinply does not contenplate
Graybeard’s “screanming at the top of his lungs[,]” such insults
as “evil[,]” “chicken thief[,]” “fool[,]” “and other things of
t he same nature.”

We cannot, therefore, fault the court for not finding
that Graybeard s actions were justified in defense of property.
| ndeed, we surm se the court did not even consider the issue, as
G aybeard’ s counsel did not in any way argue or request a finding

on that defense theory. Cf. State v. McNulty, 60 Haw. 259,

264- 66, 588 P.2d 438, 442-44 (1978) (where the defendant w thdrew
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his request for jury instructions on the State’'s burden to

di sprove sel f-defense and did not object to the court’s
instructions as given, he was precluded fromraising the issue on
appeal ). W observe also that though G aybeard argued bel ow t hat
he |l acked crimnal intent because he was nmerely responding to
Martinez’ provocations, he never argued or requested a finding on
a theory of self-defense under HRS § 703- 304.

In considering the sufficiency of the evidence, we view
the evidence in the light nost favorable to the State. Fromthis
perspective, we conclude there was substantial evidence to
support the conclusion of the court: G aybeard cane up behind
Martinez unexpectedly and threatened him albeit in an arguably
conditional way. But then G aybeard proceeded to publicly
traduce Martinez in a ten-mnute tirade that was screaned “at the
top of his lungs[,]” so loud that Oficer Yamada coul d hear
yelling in the background while he spoke to Martinez on the
tel ephone. The terns Graybeard used to describe Martinez were
“chicken thief[,]” “evil” and “fool[,]” anbng ot her unspecified
epithets. These actions were taken w thout significant
provocation or cognizable justification.

We believe that these facts were sufficient to enable a

reasonabl e person to reach the conclusion that G aybeard
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insulted, taunted or challenged Martinez in a manner |likely to
provoke an i mredi ate violent response, wth the intent to harass,

annoy or alarm him

In connection with his argunents that there was
i nsufficient evidence to convict, G aybeard nmakes an interesting

reference to State v. Chung, 75 Haw. 398, 862 P.2d 1063 (1993).

I n Chung, the suprene court discussed the paraneters of
free speech and expression under the first amendnent to the
United States Constitution (nmade applicable to the states through
t he due process clause of the fourteenth amendnent), as applied
to the crimnal offense of terroristic threatening under HRS
§ 707-716. The suprene court held that the State could
crimnalize as terroristic threatening only those threats that
are “sufficiently unequivocal, unconditional, inmediate, and
specific as to convey a gravity of purpose and an i nmm nent
prospect of execution[.]” 1d. at 417, 862 P.2d at 1073.

By “anal ogy” fromthe offense of terroristic
threatening in Chung to the offense of harassnent in this case,
Graybeard argues that his statenment to Martinez, “conditioned on

[ Martinez] first touching [ Gaybeard], is not a true threat and
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remains within the real mof constitutionally protected speech.”
Because we vacate and remand this case for a newtrial,
we do not reach the constitutional issue:

It is axiomatic that appellate courts
shoul d pass upon constitutional issues only
where the case is such that a decision of
such issues is unavoidable. Since we are
remanding for new trials and since the
appellants on retrial may not be convicted,
we do not reach or pass upon any of the
constitutional issues raised in these cases.

State v. Kam 68 Haw. 631, 635, 726 P.2d 263, 266 (1986). W

note in passing, however, that harassnment is a crimnal offense
significantly different fromterroristic threatening. Nor can we
ignore In re Doe, 76 Hawai‘ 85, 869 P.2d 1304 (1994) (addressing

the constitutionality of harassment under HRS § 711-1106).

Disposition.
For the foregoing reasons, we vacate the May 14, 1999

judgment and remand for a new trial.
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